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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD CLERK’S OFFICEMAY 1? 2005

BOARD OF TRUSTEESOF SOUTHERN ) PoUt
ILLINOIS UNIVERSITY GOVERNiNG )
SOUTHERNILLINOIS UNIVERSITY, )
EDWARDSVILLE )

)
Petitioner, )

)
v. ) PCB 02-105

) (NPDESPermitAppeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

AGENCY’S RESPONSETO SIUE’S MOTION FOR SUMMARY JUDGMENT

NOW COMEStheRespondent,Illinois EnvironmentalProtectionAgency

(“Illinois EPA” or “Agency”) by andthroughits attorney,SanjayK. Sofat,Assistant

CounselandSpecialAssistantAttorneyGeneral,pursuantto 35 Ill. Adm. Code101.516,

herebysubmitsthisAgency’sResponseto the SouthernIllinois University at

Edwardsville’s(“SILJE” or “Petitioner”) Motion ForSummaryJudgmentto the Illinois

PollutionControl Board(“Illinois PCB” or “Board”). The Illinois EPArespectfully

requeststheBoardto GRANT theAgency’sMotion ForSummaryJudgment,and

DISMISS the SIUE’spetition filed on May 6, 2002. The Agencyprovidesthefollowing

argumentsin supportof its request:
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AGENCY DISPUTESS]IUE’S STATED FACTS

ThoughtheAgencydisputessomeofthefactsstatedby SIUE, it doesnot

considerthemto beofmaterialnature,andthusnotpertinentto theresolutionof this

motion. However,someofthefactsstatedby STTJEin its Motion ForSummary

Judgment(hereinafter“SIUE Mot”) arenot foundedin theRecord. Citing to page6 of

theRecord,SIUE statesthat, “[t]he temperatureof thewaterdrawnfrom TowerLakefor

coolingpurposesvarieswidely.” SIUEMot at 3. TheRecorddoesn’tcontainanysuch

statementatpage6. TheAgencyrequeststheBoardto considertheabovestatedquoteas

SIUE’s conclusionratherthanan undisputedfact statedin theRecord.

Next, SIUE statesthat, “Tower Lake’s surfacetypically reachesits maximum

temperaturein August,andit doesnot appreciablycooluntil November.”SIUEMot at 3.

Thestatedfact is partiallycorrect. Thisphenomenononly occursif thelakewarmsup in

Augustofthat year. Theactualstatementon page44 oftheRecordis, “[w]hile the lake

will bewell underthetemperaturelimits forApril throughJuly, if the lakewarmsin

Augustit will not appreciablycool until November.”

SIUEclaimsthat, “{i]mprovementsto plant sinceSIUE submittedits permit

applicationareexpectedto reducethetotalheatinputto Tower Lakeby fifty percent,

(Record,p.43),but evenwith theseplantimprovements,thereis no assuranceSIUB can

meetthatportionofSpecialCondition2.B. oftheNPDESpermitderivedfrom Section

302.211(e)if SIIJEis requiredto monitorfor compliancewith Section302.211(e)ofthe

pointof discharge.”SIUEMot at 4. This is notan undisputedfact; rather,it is SIUB’s

claim basedon diminutive evidence. Thereis no engineeringorscientificevidence

presentedby SIUIE in theRecordto supportits claim. TheAgencyis not awareof any
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reasonwhyafterreducingthat total heatinput to TowerLakeby fifty percent,SIUB

wouldnot beableto meetthethermalpermitlimits at theendofthedischargepipe. The

Agencyissuedthispermitto SIUE in January2002,therefore,SIIJEhadmorethanthree

yearsto work on its claim ofreducingthetotal heatinput to TowerLakeby fifty percent.

HasSIIJEachievedthis objective?if so,SIUB shouldbebarredfrom seekingany mixing

zoneoraregulatoryrelieffrom theBoard. Clearly, SIUEknowsthewaysto reducethe

total heatinput to TowerLake,andtherefore,hasthecapabilityto meetthetemperature

limits asspecifiedin thepermit. As thepermit limits arein accordancewith theBoard

regulations,SIUE’spetitionmustbe dismissed. -

TheAgencybelievesthatthematerialfactsfor this motion arethat TowerLakeis

wateroftheState,andthat SlOE is dischargingheataspollutantfrom a point sourceinto

Tower Lake.

BURDEN OFPROOF

Section39 oftheIllinois EnvironmentalProtectionAct (“Act”) providesthe

directivefor the issuanceof thispermit. Section39(a)statesin part:

WhentheBoardhasby regulationrequiredapermit for the construction,
installation,oroperationof anytypeof facility ... theapplicantshallapply
to theAgencyfor suchpermit andit shall be the duty oftheAgencyto
issuesuchapermit uponproofby theapplicantthatthat facility ... ~yffl
not causeaviolation ofthis Act or ofregulationshereunder.415 ILCS
5/39(a) (2004)(emphasisadded).

TheAct alsostatesthatwhengrantingpermits,theAgency,“may imposesuch

conditionsasmaybenecessaryto accomplishthepurposesofthis Act, andasarenot

inconsistentwith theregulationspromulgatedby theBoardhereunder.”415 ILCS
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5/39(a)(2004). Thus,whenappealingconditionsimposedin apermit, thepetitionermust

provethattheconditionsin theAgencyissuedpermitarenotnecessaryto accomplishthe

purposesof theAct andBoardregulations;andtherefore,mustbedeletedfrom the

permit. Noveonv. Illinois EPA,PCB91-17,September16,2004,citing City ofRock

Islandv. IEPA,PCB00-73,slip op. at2 (July 13,2000);Browniizg-Ferris,179 Ill. App.

3d 598;JerseySanitationCorpv. IEPA,PCB 00-82(June21,2001); aff’dIEPA v. Jersey

SanitationCorp andPCB,336 Iii. App. 3d 582, 784 N.E.2d867 (
4

th Dist. 2003).

To prevail on its claim,SITJE mustprovethatthetemperatureconditionsin its

NPDESpermit arenot necessaryto accomplishthepurposesoftheAct andBoard

regulations.

STANDARD OF REVIEW

TheBoardhasconsistentlyheldthattheappropriatestandardofreviewin a

permit appealproceedingis limiting theBoard’sreviewto therecordbeforetheAgency

whenit madethedecision. 415 ILCS 5/40(e)(2004). Summaryjudgmentis appropriate

whenthepleadings,depositions,admissionson file, andaffidavitsdisclosethatthereis

no genuineissueasto anymaterialfact andthemovingpartyis entitledto judgmentasa

matterof law. Dowd& Dowd,Ltd. v. Gleason,181 Ill.2d 460, 483, 693 N.E.2d358, 370

(1998). ForthepurposesofthemotionspendingbeforetheBoard,therefore,theBoard

mustconstruethepleadings,depositions,andaffidavitsstrictly againstthepetitioneron

its motion for summaryjudgment. RogerStonev. Illinois EPAandNapervillePark.

District, PCB01-68(January18, 2001).
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ARGUMENTS

SIUE makestwo argumentsin its motion for summaryjudgment. First, the

languagein Section302.211(e)is specificto rivers. Therefore,thetemperaturestandard

containedin Section302.211(d)doesnot applyto TowerLake. Second,Section

302.211(e)requiresthepointofmonitoringfor complianceto be in theriver itself, and

not atthepoint ofdischarge.

SIUB’s argumentsarenot areasonableinterpretationoftheBoardregulations,

andfail to establishthattheSection302.211(e)conditionsin its NPDES permitarenot

necessaryto accomplishthepurposesoftheAct andBoardregulations.Noveonv.

Illinois EPA,PCB 91-17. Further,asthereareno genuineissuesof materialfact,andthe

Agencyisentitledto judgmentasamatterof law, theAgencyrequeststheBoard

GRANT theAgency’smotion for summaryjudgment. To supportits claim, theAgency

providesthefollowing arguments:

I. SECTION302.211(e)OF THE BOARD REGULATIONS APPLIESTOTOWERLAKE

RulesandregulationspromulgatedbytheBoardhavetheforceandeffect of law,

arepresumedto bevalid.... GraniteCity Division ofNational SteelCo. v. Illinois

Pollution ControlBoard, 155 Ill.2d 149, 162, 184 Ill.Dec.402, 613 N.E.2d719, 724

(1993). .

SIIJEarguesthatSection302.211(e)is not ageneralusewaterqualitystandard

applicableto all watersoftheState. SIUEMot at 6. In supportofits argument,SlOE

arguesthat, “Section302.211(e)is specificallydirectedtowardrivers.” Id. Further,

SlOE statesthat,Section302.211(e)is inapplicableto all otherwatersof theStateper the
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exclusionarylanguageofSection303.201,which provides,“Except asotherwise

specificallyprovided,all watersoftheStatemustmeetthegeneralusestandardsof

SubpartB ofPart302.” Id.

SIUE’s argumentshowsa fundamentalmisunderstandingof theapplicabilityof

theBoardregulations. Thepurposeof theBoardregulationsis “fo protectthewater

qualitystandardsrequiredto sustainthedesignatedusesto establisheffluent standardsto

limit thecontaminantsdischargedto thewatersandto prescribeadditionalregulations

necessaryto implementing,achievingandmaintainingtheprescribedwaterquality.” 35

Ill. Adm. Code301.102(emphasisadded). “Designateduses”,aretheusesthat are

identifiedby theBoardin Part302 andPart303 of its regulations.Designateuseis a

termof art.

In Part303,theBoardprovidesan outlineofvariousdesignatedusesassignedto

thewatersofthe State. TheBoarddividesthePart303 into four subparts.SubpartA

providesthegeneralprovisions. In this subpart,theBoardunderScopeandApplicability

sectionstatesthat“Part 303 containswaterusedesignationswhich determinefor agiven

bodyofwaterwhichset ofPart302waterqualitystandardsapplies.” 35 Ill. Adm. Code.

303.100.

Therefore,thefirst stepoftheanalysisis to determinethewaterusedesignation~

for a givenwaterbody. To helpdeterminethewaterusedesignation,Part303 ofthe

BoardregulationsdividesthewatersoftheStateintoNonspecificwaterusedesignations,

underSubpartB, andSpecificusedesignationunderSubpartC. SubpartB lists General

usewaters;PublicandFoodProcessingwatersupplies;Undergroundwaters;and

SecondaryContactandIndigenousAquaticLife watersasnonspecificwateruse
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designations.35 Ill. Adm. CodeSubpartB, Part303. SubpartC lists all specific

designatedusesapplicableto thewatersoftheState. SubpartC alsocontainssomesite-

specificwaterqualitystandards.35 Ill. Adm. CodeSubpartC, Part303. SubpartD

containssitespecificwaterqualitybasedthermaldischargestandards.35 Ill. Adm. Code

SubpartD, Part303.

In determiningwhich waterquality standardsapplyfor agivenwaterbody, the

first stepis to determinewhetherthewaterbodyfalls underSubpartB, C, orD ofPart

303. If thegivenwaterbodyis a generalusewater,thenpursuantto Section303.201,the

waterbodymustmeetthegeneralusestandardsofSubpartB ofPart302. 35 Ill. Adrn.

Code303.201.Unlike whatSIUB claims, theexclusionarylanguageof Section303.201

refersto Section~303.202,303.203and303.204,andSubpartC of Part303.oftheBoard

regulations.SubpartB togetherwith thespecificdesignationsofSubpartC determine

which setofwaterqualitystandardsofPart 302 applyto agivenbodyofwater.

TowerLakedoesnot havea specificdesignationnordoesit haveanysite-specific

standardunderSubpartC ofPart303. Therefore,SubpartB of Part303 determinesthe

applicabledesignation.SinceTowerLakeneitherfalls underPublic andFoodProcessing

WaterSuppliesdesignationnorunderSecondaryContactandIndigenousAquaticlife

designation,it mustbethegeneralusewatersof theState. Whichmeans,TowerLake

mustmeetthegeneralusestandardsofSubpartB ofPart302. Stateddifferently, Section

302.211(e)appliesto TowerLake. Thegeneralusedesignationis thedefaultdesignation

for all watersoftheState. TowerLakefalls into this defaultdesignation.

SlOE contendsthatuseofterm“rivers” in Section302.211(e)meansthat this

sectiondoesnot applyto all watersofthe State. SIUEMotat 6. Section302.201
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mandatesthat, “SubpartB containsgeneralusewaterquality standardswhich mustbe

met in watersof theStatefor which thereis no specificdesignation.”35 Ill. Adm. Code

302.201. Again, thephrase“specificdesignation”refersto specificdesignations

providedunderSubpartC ofPart303, anddoesnot referto someisolateduseoftheword

“rivers” in therulelanguage.

TheAgencyis notarguingthat theBoarddoesnothavetheauthorityto adopt

waterquality standardsbasedon thetypeof thewaterbody. SIUB’s argumentis basedon

semanticsandlacksanysupportin theBoard’sadoptingopinionfor Section302.211.

TheAgencyagreesthe languageofSection302.205clearlylimits theapplicability ofthis

Sectionto lakesandreservoirs.SeeIn theMatterofWaterQualityStandardsrevisions,

R71-14(December21, 1971). Thereis no discussionin theBoard’sadoptingopinionfor

Section302.211 that suggeststhattheBoardintendedto limit theapplicabilityofthis

sectionto riversonly. ConcludingthatSection302.211(e)only appliesto rivers is an

absurdreadingof theregulationsandmustbe rejected. TheBoard“has thepowerto

construeits ownsulesandregulationsto avoidabsurdorunfairresults.” Village ofFox

RiverGrovev. Pollution ControlBoard, 299 Ill. App. 3d 869, 880,234 Ill. Dec.316, 702

N.E.2d656, 664 (1998).

Further,SIUE’s interpretationofSection302.211(e)is not supportedby the

discussionin theBoard’sadoptingopinionin R75-2. In theMatter ofWaterQuality and

EffluentStandardsAmendments,CoolingLakes,R75-2(September29, 1975). TheR75-

2 rulemakingwasproposedby the CommonwealthEdisonCompany,seekingrevisionof

theBoard’sthermalstandardsasappliedto artificial cooling lakes,associatedwith

steam-electricgeneratingplants. Specifically,CommonwealthEdisonarguedthat the
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applicationof waterquality standardsin Rule203(i) to artificial cooling lakesis

unnecessaryfor theprotectionoftheenvironment.Id. at5. It shouldbenotedthatRule

203(i) wascodifiedas35 Ill. Adm. Code302.211(e),August 1, 1982. Commonwealth

Edisonfurtherarguedthat becausethethermalconditionsareunnecessary,it is not

economicallyreasonableto applythemto artificial cooling lakes.- As regulatory

amendment,CommonwealthEdisonofferedthefollowing amendment,“[t]he preceding

temperatureprovisionsshallnot applyto dischargesinto an artificial cooling lake.” Id. at

5. TheBoardrejectedtheCommonwealthEdison’srequestto exemptcooling lakesfrom

thermalstandards.Instead,theBoardadoptedacase-bycaseapproachto thesituation.

TheBoardconcludedthat, “[t]he recordindicatesthatthereis no questionthat excessive

thermalinputscanbedamagingto theaquaticenvironmentofanartificial coolinglake.

Eachartificial coolingmustbejudgedon its own merits. No individual factorcanjustify

thecompletede-regulationoftheselakes,andno individual factor,(suchasrecreational

use),canby itselfprovidethetestofacceptabilityfor an artificial coolinglake.” Id at25

(emphasisadded). Theabovediscussionclearlyshowsthat theBoardintendedthe

Section302.211(e)requirementsto applyto lakes.

UnderSlOE’s incongruousreadingof Section302.211(e),Illinois will not havea

waterquality standardforthermaldischargeinto lakes. TheAgencyhasbeen

consistentlyapplyingSection302.211(e)to bothlakesandstreams.TheAgencyhas

beenapplyingthis thermalstandardin thepermitsissuedto cooling lakesacrossthe

State. In somecases,wherethe dischargerwasunableto meetthesestandards,they.

requestedregulatoryrelieffrom theBoard. Onesuchexampleis Illinois Power

Company(Clinton PowerStation),PCB92-142(August26, 1993),involved apetitionfor
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hearingto determinespecificthermalstandardspursuantto 35 Ill. Adm. Code302.211(j).

TheBoard’sopinionspecificallystatesthat, “Section302.211 setsfor thestandardsfor

temperaturelevels in artificial cooling lakes.” Id. at3. If Section302.211 standardsare

applicableto artificial coolinglakes,how couldSlOE arguethat theBoard did not intend

thesestandardsto apply to TowerLake,awateroftheState. Th~Boardhadmany

opportunitiesto definethe applicabilityof Section302.211(e)to lakes. If theBoardhad

intendedSection302.211(e) notto applyto lakes,theBoardwouldhavestatedso in

thesecases.TheBoard’sintentthat Section302.211appliesto lakesis clearfrom the

Board’sopinionin CommonwealthEdisonv. EPA.

TowerLakeis ageneralusewaterbody.Along with thethermaldischarge,it also

receivesa dischargefrom SlOE’ssewagetreatmentplant. It is irrationalto arguethatthe

Boarddid not intendSection302.211(e)to applyto awaterbodylike TowerLakewhen

theBoard’sadoptingopinionin R75-2expresslyrejectedtheCommonwealthEdison’s

requestto exemptartificial cooling lakesfrom Section302.211(e)thermalstandard.

InsteadtheBoardadoptedacase-by-caseapproachto addressthermaldischarges.In that

rulemaking,theBoardprovidedfor an individualregulatoryproceedingto setspecific

thermalstandardsapplicableto an individual cooling lake. Id. at26. -

In sum,Section302.211appliesto all watersoftheStateunlesstheBoardhasset

specific thermalstandardapplicableto that waterbodythrougharegulatoryproceeding.

II. REQUIRiNGSlOE TOMEET SECTION302.211(e)THERMAL STANDARD AT
THE END OFDISCHARGEPIPEIS CONSISTENTWITH THE ACT AND THE .

BOARD REGULATIONS
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SlOE contendsthat it shouldnotberequiredto complywith theNPDESpermit’s

requirementsat apoint representativeofdischarge.SIUEMot at 8. SlOE believesthat

Section302.104languageclearlyprovidesthat temperatureis not to bemonitoredat the

dischargepoint. Id. at 8. SlOEmissestherealissue. Therealissuehereis whetherthe

Agency’sinclusionofamonitoringrequirementis consistentwith therequirementsofthe

Act andBoardregulations. To prevail on this issue,SIUEmustprovethat requiringthe

thermalstandardbemet atthedischargepoint is not necessaryto accomplishthe

purposesoftheAct andBoardregulations.

TheBoardregulationsprovidetheAgencywith theauthorityto establish

reportingandmonitoringrequirements.See35 Ill. Adm. Code309.146. In establishing

thetermsandconditionsofan NPDESpermit, theBoardregulationsrequiretheAgency

to applyandensurecompliancewith “anymorestringentlimitation, includingthose

necessaryto meetwaterquality standards... establishedpursuantto any Illinois statute

orregulations.”See35 Ill. Adm. Code309.141(d)(1).UnderSection309.142,in

establishingpermittermsandconditions,theAgencymustdetermineandverify that the

dischargeauthorizedby thepermit “will notviolateapplicablewaterquality

standards....”See35 Ill. Adm. Code309.142(emphasisadded).

Here, theAgencyissuedanNPDESpermitthatrequiresSlOE to meettheSection

302.211(e) limits atthe dischargepoint. This wasnecessaryto ensurecompliancewith

theSection309.142requirementthat “the authorizeddischargewill not violateapplicable

waterquality standards.”In otherwords, thepermit conditionsmustbesuchthat the

dischargewill not causeviolationof applicablewaterquality standards.This canonlybe

establishedby eitherrequiringthepermitteeto meetthestandardatthedischargepointor
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in thereceivingstreamif mixing zoneis granted. As no mixing zoneis assignedto

SlOE’sdischarge,SlOEmustmeettheapplicablestandardsatthedischargepoint. The

Agency’sdecisionto not assigna mixing zoneis basedon thedeterminationthat SILJB

failed to meettherequirementsofthemixing zoneregulationsat35 Ill. Adm. Code

302.102. In makingits permitdecisions,theAgencyis requiredto applytheBoard

regulationsaswritten,and doesnot havetheauthority.to negotiatetheapplicabilityof

regulationson apermit-by-permitbasis.

TheAgencyis without anyauthorityto imposepermit conditionsinconsistent

with theapplicableBoardregulations.Only theBoardhastheauthorityto grant

variancesfrom standards,limitations,andrequirementsimposedby theNPDES permits

uponashowingthat compliancewould impoSean arbitraryandunreasonablehardshipon

theapplicantorpermittee.Only upontheBoard’sorder,theAgencyhastheauthorityto

issueormodify anNPDESpermitconsistentwith theBoardOrder,theCleanWaterAct,

FederalNPDESregulationsandtheAct. See35 Ill. Adm. Code309.184.

In supportof its argument,SlOE citesto theBoard’sadoptingopinionon thermal

regulationsfor LakeMichigan. In theMatter ofThermalStandards,LakeMichigan,

PCBR70-2,1971. SIUEMotat 9-10. SlOE contendsthattheBoard’sregulatiOns

requirecomplianceoutsideamixing zone,andnot thedischargepoint. SlOE’s

argument,in fact,strengthenstheAgency’scontention. TheAgencyis requiredto issue

permitsconsistentwith theapplicableBoardregulations.Section302.507language

specificallydirectsthat “[aJll sourcesofheatedeffluents~.. shallmeetthefollowing

restrictionsoutsideamixing zonewhichshallbenogreaterthanacircle with aradiusof

1000feet “ 35 Ill Adm Code302 507 As theBoardregulationspecificallydirects
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that all dischargersareto meetapplicablestandardoutsideaspecifiedmixing zone,the

Agencymustissueapermitthatrequiresheatedeffluent sourceto meettheapplicable

standardoutsidethemixing zone. Forpermitscoveredunderthe Section302.507

requirement,theAgencydoesnothavetheauthorityto includeapermit conditionthat

requirescomplianceatthe dischargepoint. However,if theBoardregulationdoesnot

specifyamixing zone,complianceis requiredatthedischargepoint, absenceanymixing

zoneassignedto thedischargeor any specificregulatoryrelief. Section302.211(e)

languagegivestheAgencyno suchdirective. As Section302.211(e)doesnot specify

anymixing zone,andtheAgencyhasdeterminedthat amixing zoneis notappropriatein

thecase,thentheAgencymustissueanNPDESpermitthat requiresthedischargerto

meettheapplicablestandardsattheendofpipeto ensurethattheauthorizeddischarge

will not violate thermalstandards.

SIUE thencitesto theregulatoryhistory leadingup to thecodificationofSection

302.211(e).Thediscussionis irrelevanthereastheissuehereis whethertheAgency

followed themandatesoftheAct andBoardregulationsin issuingthis permit. The

properreviewis whethertheAgencyhastheauthorityto issueNPDESpermits with

waterqualitybasedeffluent limits. Abovediscussionmakesit clearthat theAgencyhas

thedutyto ensurethat thepermitteddischargewill notviolateapplicablestandards.

Therefore,wheresuchcircumstancesexist,theAgencymayincorporatewaterquality

basedeffluentlimits.

SlOEnextarguesthat “[u]nder thetermsoftheNPDESpermit asissued,if SlOE

dischargedonegallonof 94 degreesFahrenheitwaterinto TowerLakein Augustwhen

TowerLake’snaturaltemperatureandmain rivertemperaturewereboth89 degrees
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Fahrenheit,the5 degreeFahrenheitabovenaturaltemperaturepermitrequirementwould

not beviolated,but themonthlymaximapermitrequirementwouldbe,althoughno

measurableincreasein thetemperatureofTowerLakewouldoccur.” SIUEMotat 18.

SlOE againprovidean absurdreadingoftheregulations.Thegeneralprincipleis thatthe

Boardregulationsareconstruedandappliedto avoidabsurdandunfair results. See

VillageofFoxRiverGrovev. Pollution ControlBoard, 299 Ill. App. 3d 869, 880, 234 Ill.

Dec.316, 702 N.E. 2d 656, 664(1998). Anothergeneralprincipleembeddedin theAct

is that theAgencyis requiredto apply theBoardregulationsaswritten,anddoesnothave

theauthorityto negotiatetheapplicability ofregulationson apermit-by-permitbasis.

Here,wearenot dealingwith acasewhereapplicationofSection302.211(e)

requirementswill resultin absurdorunfairresult. SlOE’sdischargeis ofsubstantial

nature.Outfall 1 of theSlOE’sdischargehasan averageflow of 15 MGD, and a

maximumflow of 19.5MGD. AgencyRecordat 13.

In furthersupportto its position,SlOE thencitesto severalBoardcasesto point

out thatSection302 211(e)temperaturestandardappliesin streams Thefundamental

flaw with SlOE’sreasoningis thatthesecasesareregulatoryreliefcases. In regulatory

relief casesthepermitteesoughtspecificrelief from applicationof theapplicable -

regulations. Theinstantcaseinvolvesan appealoftheapplicationofSection302.211(e)

in thepermit context. Regulatorycasespresumethegeneralapplicabilityofthe

regulation.Permit appealschallengetheconditionsbaseduponapplicationof the

regulation. Thestandardofreviewfor SlOE in thepermit appealis whetherthe

conditionreasonablyrelatesto applicationoftheregulation SlOE casesare,therefore,

inapplicablehere. .
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Illinois PowerCompany(ClintonPowerStatiOn),PCB92-142(August26, 1993),

involvedapetition for hearingto determinespecificthermalstandardspursuantto 35 Ill.

Adm. Code302.211(j). SIIJE’s relianceon Illinois Powerto arguethatAgencycannot

requireit to meettheSection302.211(e)requirementsatthedischargepoint is misplaced.

Illinois Powerdoesnot involve the Board’sreviewofpermit conditions,butratheris a

regulatoryreliefproceedingunderSection302.211(j).

Similarly,Dëéreand Company,JohnDeerFoundryv. IEPA,PCB81-163

(October5, 1982),doesnot standfor thepositionthat, in no circumstances,theAgency

hastheauthorityto requireSection302.211(e)complianceatthedischargepoint. Deere

andCompanyinvolvesavariancerequestfrom waterquality standardsfor temperature,

andis notacaseinvolvingtheBoard’sreviewofpermit conditions.

Centralillinois Public Service(HutsonvillePowerStation)v. IEPA,PCB78-108

(October19, 1978),also is nota caseinvolving theBoard’sreviewoftheAgency’s

decision.But involvesaproceedingfor theBoard’sdeterminationpursuantto Rule

203(i)(5). - - -

Justlike Illinois Power,Deereand Company,and CIPS,SlOE canalsoaskthe

Boardto grantit specific thermalstandard.But theBoard,not theAgency,hasthe -

authorityto grantsuchrelief. SlOE mustfile aseparatepetitionwith theBoardto seek

specificthermalstandardastheBoarddoesnot grantsuchspecific thermalstandardrelief

aspartofapermit appeal.

In sum,theAgencyissuedtheSlOE’spermit consistentwith themandatesof the

Act andBoardregulations. As thepermit conditionsarenecessaryto accomplishthe
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purposesoftheAct andBoardregulations,theAgencyrequeststheBoardto GRANT its

motion for summaryjudgment. -~

CONCLUSION

It is evidentfrom the abovediscussionthat SlOE hasfiledto provethat thepermit

conditions,aswritten, in thepermit arenot necessaryto accomplishthepurposesofthe

Act andBoardregulations. As thereareno genuineissuesofmaterialfact,therefore,the

Agencyis entitled to judgmentasamatteroflaw. Further,theAgency’sright is clearand

free from doubt.

Forthereasonsand argumentsprovidedabove,theAgencyrespectfullyrequests

that theBoardGRANT theAgency’smotion for summaryjudgment.

- - Respectfully~submitte4,

ILLINOIS ENVIRONMENTALPROTECTIONAGENCY -

By:________

SanjayK.Sofat
Special Assistant Attorney General

1021 North Grand Avenue East -

P.O. Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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STATE OF ILLINOIS

COUNTY OF SANGAMON

)
)
)

SS

PROOF OF SERVICE

I, theundersigned,on oathstatethat I haveservedtheattachedtheAGENCY’S
RESPONSETO SOUTHERN ILLINOIS UNIVERSITY AT EDWARDSVILLE’S
MOTION FOR SUMMARY JUDGMENT uponthepersonsto whom it is directed,by
placinga copyin anenvelopeaddressedto:

DorothyGunn,Clerk
PollutionControlBoard
100 WestRandolphStreet
Suite 11-500
Chicago, IL 60601

Carol Sudman
HearingOfficer
Illinois Pollution ControlBoard
1021 N. Grand Ave. East
P.O. Box 19274
Springfield, IL 62792-9274

JoelA. Benoit
MOHAN, ALEWELT, PRJLLAMAN& ADAMI
First of America Center
1 N. Old CapitolPlaza,Ste.325
Springfield, IL 62701

Kim L. Kim
SouthernIllinois UniversityEdwardsville
OfficeoftheGeneralCounsel~
RendlemanHall, Room3311
Edwardsville,IL 62026-1019

OFFICIAL SEAL

BRENDA BOEHNER
~ NOTARY PUBLIC, STATE OF ILLINOIS
~:MYCOMMISSION EXPIRES 11-14-2005i:

andmailing it from Springfield,Illinois on May 16, 2005,by U.S. Mail with sufficient
postageaffixed.

SUBSCRIB~DAND SWORNBEFOREME
THIS I(~,i~’DAY OFMAY, 2005.

THIS FILING PRINTED ON RECYCLED PAPER
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